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BEFORE THE SHORELINES HEARINGS BCARD
S8TATE OF WASHINGTON

TOANDOS PEMINBULA ABHCCIATION,
Appellant,
v.

JEFFERBON COUNTY; STATE OF

WABHINGTON, DEPARTMENT OF NATURAL

REEOURCES; and STATE OF
WASHINGTON, DEPARTMENT OF
ECOLOGY,

Respondents.
and

BTATE OF WASHINGTON, DEPARTMENT

OF FISHERIES, and CONTRACT
BARVESTERS ABBOCIATION, INC.,

Regspondaents~-Intervencrs.

BTATE OF WABHINGTON, DEPARTMENT
OF NATURAL RESQURCEB: and STATE
OF WASEINGTON, DEPARTMENT OF
ECOLOGY,
Appellants,
and

BTATE OF WABHINGTON, DEPARTMENT
OF FISEERLES,

Appellant-Intervenor,
v.
KIT8AP COUNTY,
Raespondent,

KITSAP COUNTY LANDOWNERS,

Respondent~Intervensr.
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BHB No. 91=45
and %1-51

ORDER ON MOTIONS
FOR S8UMMARY JUDGMENT
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This matter comes forward on cross motions for summary judgment.
It is the appeal from the granting of shoreline permits for subtidal
gecduck harvesting by Jefferson County to Department of Natural
Resources and the denial of same by Kitsap County.

Having considered the following:

1. Motion of Toandos Peninsula Association for Summary Judgment,
together with the Declarations of Rob Clark and J. Richard Aramburu in
support of Motion for Summary Judgment.

2. Motion of Respondent Kitsap County for Summary Judgment, with
Affidavit of Renee Beamn.

3. Ecology’s Memorandum in Oppositicn to Summary Judgment, with
Declaration of Donald Peterson in Opposition te Summary Judgment.

4., Natural Resources and Fisheries’ Responsg to Toandos Motions
for Summary Judgment Re: Whether Master Programs Complied With WAC
173~16~060(2) (B), with Affidavit of Eric Hurlbert.

5. Motion to Exclude Commissioner to Public Lands Designee due
to Appearance of Fairness Doctrine and Conflict of Interest and
Memorandum in Support.

6. Natural Resources’ and Fisheries’ Memorandum in Opposition to
Kitsap’s Motion to Exclude Commissioner of Public Lands’ Designee.

7. Affidavit of Brian Boyle, Commissioner of Public Lands.

8. Natural Resources’ and Fisheries’ Memorandum in Support of

Motion For Summary Judgment To Strike Issue "I" From This Appeal.

ORDER ON MOTIONS
FOR SUMMARY JUDGMENT
SHB Nos. S1-45 & 91-51 (2)
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Together with the records and files herein and being fully
advised, we rule as follows:

ompliance wi ¢ 173-16-060 o Mast ogram

Anendment for Aquaculture. Appellant, Toandos Peninsula Association

(TPA), seeks summary judgment reversing the shoreline permits granted
by Jefferson County for subtidal geoduck harvesting.
I
As grounds for its motion, TPA urges that the State Department of
Ecology did not comply with its regulation, WAC 173-16-060(2) (k) which
states in pertinent part:

(1) Within one month of the effective date of this
regulation, the department of ecology shall notify each
local jurisdiction in which major subtidal clam or
geoduck beds have been identified by the department of
fisheries that a program update will be required. The
department of ecclogy shall provide maps showing the
general location of each jurisdiction’s major subtidal
clam and geoduck beds. The department shall also
provide information on subtidal clam and geocduck
harvesting technigues, envircnmental impacts,
mitigation measures, and guidance on format and issue
coverage for submittal of proposed amendments.

This Ecology regulation was adopted in 1980. It went on to provide:

(ii} FPach laocal jurisdiction with identified
major beds shall evaluate the application of its
shoreline master program to commercial use of the
identified beds. Where necessary, amendments to the
master program shall be prepared to better address
management and use of the beds. For example, such
amendments may be necessary to address newly
identified concerns, to coordinate with state wide
interests, or to bring policies into conformance with
current scientific knowledge.

ORDER ON MOTIONS
FOR SUMMARY JUDGMENT
SHB Nos. 91-45 & 91-51 (3)
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In 1582, Jefferson County amended its shoreline master program in
response to the Ecology regulations. 1In 1992, TPA challenges
Ecology’s provision of maps and ether information antecedent to
Jefferson County’s master program amendment. Ecology disputes TPA’s
challenge. We conclude that TPA is prevented from raising its
challenge by the doctrine of laches.

III

The doctrine ©f laches applies in review of zoning decisions
where suit is brought by individuals against owners of nearby
property. Buell v. Bremerton, 80 Wn.2d 518, 495 P.2d 1358 (1972). We
hold that the doctrine applies with equal force in the circumstances
of this case inveolving amendment to a shoreline master program. The
elements of laches, as set out in Buell, are:

+ « « 1) knowledge or reasonable opportunity to

discever on the part of a potential plaintiff that he

hag a cause of acltion against a defendant; 2} an

unreasonable delay by the plaintiff in commencing that

cause of action; 3) damage to defendant resulting from

the unreasonable delay.
The record establishes actual or constructive knowledge by TPA of the
1982 amendment to the Jefferson County Master Program. TPA stipulates
that the amendment was made after a public¢ hearing (Motion for Summary
Judgment., p. 6, line 3). The amendment was both publiished in the

Jefferson County Master Program and adopted as a state regulation by

Ecology. WAC 173-15-240. The record then shows a decade of delay in

ORDER ON MOTIONS
FOR SUMMARY JUDGMENT
SHB Nos. 91~-45 & 91-51 (4)
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bringing the challenge. This constitutes an unreasonable delay.
Finally, the delay has damaged the respondent, Department of Natural
Resources, by inducing planning and shoreline permit application in
reliance on the long standing master program. These elements sustain
a bar to TPA’s challenge under the doctrine of laches.
v

Shoreline master programs and amendments thereto must be adopted
by Ecology as state regulations under the State Administrative
Procedure Act. RCW $0.58.090 and ~.120. Both Ecology and Natural
Resources cite RCW 34.05.375 which states:

No rule proposed after July 1, 1889, is valid

unless it is adopted in substantial compliance with RCW

34.05.310 through 34.05.395 . , . No action based upon

this secticn may be maintained tc contest the validity .

of any rule unless it is commenced within two years

after the effective date of the rule. (emphasis added.)
A similar provision applied to rules adopted before July 1, 1989. RCW
34.04.025(5), We conclude that the provision of maps and information
required by Ecology’s WAC 173-16-060(2) is a reguirement in additien
to the usual rule adoption procedures of the APA (RCW 34.05.310
through 34.05.395). However, our disposition of the 10-year-old
challenge in this case, under the doctrine of laches, is entirely
consistent with the 2-year statutory limitation on challenges to the
other procedural aspects of master program amendment.

v

Unlike Jefferson County, Kitsap County did not amend its

ORDER ON MOTIONS
FOR SUMMARY JUDGMENT
SHB Nos. 91-45 & 91-51 (5)
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shoreline master program in response to Ecology's 1980 regulation,
WAC 173-16-060(2}(b). An effort to amend was made by Kitsap County
which we reviewed, largely on procedural issues, in Kitsap County v.
Ecology and Willing, SHB No 83-18 (1983). In that case Kitsap County
had subnmitted master program amendments to Ecology for approval. As
these were not satisfactory to Ecology, we sustained Kitsap County’s
position that it was entitled to make a second submission. To date
this has not been achieved. Kitsap County now moves for summary
judgment affirmed its denial of shoreline permits for geoduck
harvesting on the grounds that Ecolegy did not copply with its
regulation, WAC 173-16-060{(2) (b), for amending master programs.
Ecclogy disputes this. We conclude that such a dispute is immaterial
to the resclution of this case. The gravamen of Kitsap’s position is
that because its paster program was not amended, no geoduck harvesting
may be approved. Yet there is nothing in WAC 173-16-060(2) (b) which
would suggest that if amendmnet does not occur the existing provisions
of the master program or shoreline management act are in any way
affected. Thus the propriety of geoduck harvesting must be determined
at trial under the long standing provisions of the Act and existing
Kitsap County Master Progran.
VI

The motions by TPA and Kitsap County for summary judgment based

on compliance with WAC 173-16-060{2) (b) regarding master program

amendment for agquaculture should be denied.

ORDER ON MOTIQNS
POR SUMMARY JUDGMENT
SHB Nos, 351-45 & 91-51 (6)
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iss er of b c L s ignee.
Respondent, Kitsap County, moves to exclude the Commissioner of Public
Lands or his designee from this matter under the appearance of
fairness and conflict of interest doctrines,
I
The Shoreline Management Act provides for the composition of the
Board at RCW 90.58.170:
. « « The shorelines hearings board shall be made
up of six members. Three members shall be members of
the pollution control hearings beard; two members, one
appointed by the association of Washington cities, and
one appointed by the association of county
compissioners, both to serve at the pleasure of the
associations; and the commissioner of public lands or
his designee . .
I1
The standard for reviewing whether the appearance of fairness
doctrine has been viclated is:
Would the hearing appear fair to a reasocnably

prudent and disinterested person whe had been
apprised of the totality of the circumstances?

Smith v. Skagit County, 75 Wn.2d 715, 741, 453 P.2d
832 (1969).

I1I
Kitsap County correctly points out that its opposite in this
litigation is the Department of Natural Rescurces; that the
administrator of Natural Resources is the Commissioner of Public
Lands, RCW 43,30.050; and that the Commissioner of Public Lands or his

designee sits as one of six members on the Shorelines Hearings Board.

ORDER ON MOTIONS
FOR SUMMARY JUDGMENT
SHB Nos. 91-45 & 91-51 (7}
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Yet this is not the totality of the circumst%nces. In this case the
Commissioner of Public Lands has designated Ms. Nancy Burnett to sit
on the Board., We take notice, also, that Ms. Burnett is also
designated by the Commissicner of Public Lands to sit on the Energy
Facility Site Evaluation Council. In his uncontroverted affidavit,
the Commissioner ©of Public Lands declares:
“Neither I nor anyone else in DNR sits in review
of Ms. Burnett’s actions on the Board."
*Neither I nor anyoszdin DNR has any contact with
Ms. Burnett concerning any of the acitivities of DNR,
particularly with respect to cases which are pending
before the Board."
In the totality of these circumstances, we conclude that the hearing
would appear fair to a reasonably prudent and disinterested person.
Iv
We address this issue as a full panel because the appearance of
fairness issue is directed at the statutory composition of the Board.
There has been no contention that Ms. Burnett has any personal
interest in the outconme of this case. We have been cited to no
authority, and know of none where the statutory composition of a
board, alone, constituted a violation of the appearance of fairness or
conflict of interest doctrines.
v

Kitsap County’s motion teo exclude the Commissioner of Public

Land’s designee from this matter should be denied.

ORDER ON MOTIONS
FOR SUMMARY JUDGMENT
SHB Nos. 91-45 & 91-51 (8)
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Issue YIY Regarding Dismissal for Failure to Join an Indispensible
Party.

Appellants, Department of Natural Resources and Department of
Fisheries, move to strike issue "I of the Pre-Hearing Order which is:
Whether this appeal should be dismissed for

failure of appellant to name as an indispensihle

party to the litigation the City of Winslow?
There was no opposition filed in reply to this moticn.

VI

Each of the shoreline applications for geoduck harvesting at
issue, within the outer boundaries of Kitsap County, were made by
Natural Resources to Kitsap County which denied them. The above issue
"I" gseeks dismissal on the premise that the City of Winslow
(Bainbridge} perhaps should have been the recipient of Natural
Resources’ applications, if any, within its limits. Whether this is
s0 is another issue, denominated "H" in the Pre-Hearing Order. No
resolution of perogative between the County and City can justify
dismissal of Natural Resource’s pending appeals. If the City was not
the appropriate decision maker then the case can proceed as the City
is not indispensible. If the City was the appropriate decision maker
then only those applications for sites within City limits would be
affected. The cther Kitsap County applications would not. As to
applications within the City the proper remedy where the City must
decide is to remand the applications for City ceonsideration and not to

dismiss on grounds of failure to name a party.

ORDER ON MOTIONS
FOR SUMMARY JUDGMENT
SHB Nos. 91-45 & 91-51 (9)
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VII
The motion of the Department of Natural Resources and the
Department of Fisheries to strike issue "I" regarding failure to join

an indispensible party should be granted.

ORDER ON MOTIONS
FOR SUMMARY JUDGHMENT
SHB Nog. 91-45 & 91-51 {10)
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1. The motion by Tcandos Peninsula Association and Kitsap County
for summary judgment based on compliance with WAC 173-16-060(2) (b) are
hereby denied.

2. The motion by Kitsap County to exclude the Commissioner of
Public Land‘s designee from this matter is hereby denied.

3. The motion by the Department of Natural Resources and the
Department of Fisheries to strike issue "I" of the Pre-Hearing Order

relating to failure to join an indis Jensible party is hereby granted.

DONE at Lacey, WA, this Zf day of M , 1992,

SHORELINES HEARINGS BOARD

o Forpppur

OLD S. ZIMM Chairman

(See Parrial Concurrence and Dissent)
JURITH A. BENDOR, Atrtorney Member

> S

ANNETTE S. M:GEE, Hember

NANCY BURNETT, Member

A,

DAVE NOLFEunggﬁER, Me%ﬁer

Lo

WILLIAM A. HARRISON
Administrative Appeals Judge

ORDER ON MOTIONS
FOR SUMMARY JUDGMENT
SHBE Nos. 91-45 & 91~51 (11)
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BEFORE THE SHORELINES HEARINGS BOARD
STATE OF WASHINGTON

TOANDOCS PENINSULA ASSOCIATION,
Appellant,
v.

JEFFERSON COUNTY; State of
Washington DEPARTMENT OF NATURAL
RESQURCES; and State of
Washington DEPARTMENT OF
ECOLOGY,

Respondents.
and

State of Washington DEPARTMENT

OF FISHERIES, and CONTRACT
HARVESTERS ASSOCIATION, INC.,

Respondents-Intervenors.

State of Washington DEPARTMENT
OF NATURAL RESOURCES; and State
of Washington DEPARTMENT OF
ECOLOGY,
Appellants,
and

State of Washington DEPARTMENT
OF FISHERIES,

Appellant-Intervenor,
v.
KITSAP COUNTY,
Respondent,
KITSAP COUNTY LANDOWNERS,

Respondent-Intervenor.
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SHBR Nos. 91-45
and 91-51

SEPARATE OPINION
CONCURRING IN PART AND
DISSENTING IN PART



CONCURRING IN PART AND DISSENTING IN PART

I concur in the result and therefore the Board is unanimcus in
this regard.

I dissent from the majority’s reasoning in part.

I

The parties’ participation in properly framing, presenting and
litigating a legal issue is critical.

Laches is an extracrdinary defense. Hard v, Richards and
Rossano, Inc., 51 Wn. App. 423, 435, 754 P.2d 120 (1988); Brost v.

W O - & O b W R

W1 1. a.N.D.. Inc., 37 Wn. App. 372, 375-6, 680 P.2d 453 (1984), both
u reversing laches.
12 The elements of laches are: (1) knowledge or
13 reasonable copportunity to discover on the part of a
potential plaintiff that he has a cause of action
14 against a defendant; (2} an unreasonable delay by the
plaintiff in conmmencing that cause of action; (3) danmage
15 to defendant resulting from the unreasonable delay.
Nene of these elements alone raises the defense of
16 laches. Buell v. Bremerton, 80 Wn.2d 518, 522,
495 P.2d 1358 (1972).
17 My colleagues raise on their own, sua sponte, this equitable
18 defense in the challenge to Jefferson County’s issuance of shoreline
19 permits for geoduck harvesting. The Board then decides the laches
20 issue without affording the parties an opportunity to address it.
21 Such an approach would appear to vary from customary judicial
22 restraint.
23 It is this opinion’s conclusion the parties have not asserted
24
25

26 PARTIAL CONCURRENCE
AND DISSENT - BENDOR
27 SHB Nos. 91-45 & 51 (2)
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laches, and the majority opinion errs by addressing it. Instead, the
issue of Jefferson County’s action and its Shoreline Master Program
should be decided sclely on regulatory grounds.
I
It is possible my colleagues believa laches has been sub silentio
raised by the parties, though not pled, recited, or argued.l/ In
such case the majority might, in a more cautious approach, request
clarification, and afford the parties an opportunity for briefing.
Such an approach would not only protect the parties’ right to be
heard, hut would provide facts and argument te inform the Board’s
decision.
IIT
If one were to assume that laches should be addressed at this
stage, the majority opinion has not demonstrated that all three prongs
of laches have been met.
The first regquirement for laches is:

knowledge or reasonable opportunity to discover on the
part of a potential plaintiff that he has a cause_of

acticn against a defendant [...). Buell, supra; emphasis
added,
It has not been shown that Tcandos Peninsula Associaticn had a cause

of action to challenge the SMP. As a consequence, there is

L/ The Department of Ecology raised the issue of the statute of
limitations for challenging regulations. My colleagues do not address
this issue.

PARTIAL CONCURRENCE
ARD DISSENT - BENDCOR
BHB Nos. 91«45 & 51 (3)
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neither a “circumstance permitting diligence", (see Axnold v,Melani,
75 Wn.24 143, 147, 437 P.2d4 908 (1968)}, nor "unreasonable delay",
Buell, supra.

If there had been a cause of action, there is no evidence
presented that TPA knew they had a right to pursue such claim. See
wWard, supra, at 435. Whether they should have known, is an issue
somewhat too attenuated to address in this opinion.

My colleagues’ opinion also assumes that damages have ocourred.

v

The issue of Jefferson County’s action and its Shoreline Master
Program, can simply be decided on regulatory grounds. There is
nothing in WAC 173-16-060(2) {b)}) which would suggest that if Jefferson
County Shoreline Master Program ("SMP") amendment were incomplete, the
existing provisions of the Master Program or the Shoreline Management
Act are not valid. The propriety of geoduck harvesting can still be
determined at hearing under the long~standing provisions of the Aact
and the existing Jefferson County SMP. The Toandos Peninsula
Association’s motion to dismiss should be denied on these grounds.

v

Respondent Kitsap County moves to exclude the Commissioner of
Public lLands or their designee from participating as a member of the
shorelines Hearings Board due to alleged viclations of the conflict of

interest or appearance of fairness doctrines. The Commissioner of

PARTIAL CONCURRENCE
AND DISSENT - BENDOR
5HB Nos. 91-45 & 51 (4}



Public Lands is the administrator for the Department of Natural
Resources which is a party in this case.

There has been no contention, however, that Ms. Nancy Burnett,
the designee, has any perscnal interest in the outcome of this case.
Rather, the County challenges the statutory composition of the Board.

VI
The Shoreline Management Act explicitly provides for the six

member Shoreline Hearings Board to include the Commissioner of Public

© o w1 M M e N

Lands or a designee:

10 [«-+] The shorelines hearings board shall be made up

11 of 8ix memkhers. Three members shall pe members of the
pollution control hearings board; two members, one

12 appointed by the association of Washington citles, and
cne appointed by the association of county

13 commissicners, both to serve at the pleasure of the
associations; the c sioner of pu nds o

14 his designee {...}]. RCW 90.58.170; emphasis added.

15 The Shorelines Hearings Beard simply has no jurisdiction to alter

16 this explicit statutory regquirement. Therefere Kitsap County’s

17 motion must be denied because the Beard is without jurisdiction.

18 DONE this QZ s’day of g’%, 1892.

19 SHORELINES HEARINGS BOARD

?7;) ; 7 :

21
ITH A. BENDOR, Attorney Member

22
03 c131J

24

25

PARTIAL CONCURRENCE
26 AND DISSENT - BENDOR
27 SHB Nos. 91-45 & 51 (5)
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BEFORE THE SHORELINES HEARINGS BOARD

Respondent-Intervenars.

STATE OF WASHINGTON
STATE OF WASHINGTON, )
DEPARTMENT OF NATURAL )
RESOURCES, ) SHB NO. 91-51
}
Appeilant, );
}
and )
)
STATE OF WASHINGTON, )
DEPARTMENT OF FISHERIES, )
)
Appellant-Intervenors, )
)
v, ) FINAL FINDINGS OF FACT,
) CONCLUSIONS OF LAW
KITSAP COUNTY, ) AND ORDER
)
Respondent, )
)
and )
)
KITSAP COUNTY )
LANDOWNERS, )
)
)
)

This matter came on for hearing before the Shorelines Hearings, Board,
William A. Hamson, Admmnistrative Appeals Judge, presiding, and Board Members Harold S.

Zimmerman, Chairman; Annette S McGee, Judith A. Bendor, Nancy Burnett, O'Dean

Williamson and Omar Youmans.

The heanng was conducted on March 2, 3, 4, 5, 9, 10, 11 and 12, 1992. Inall, §

days were devoted to the hearing on the mernts, ,

FINAL FINDINGS OF FACT.
CONCLUSIONS OF LAW & ORDER
SHB NO. §1-3} (1)
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Gene Barker & Associates, Olympia, provided court reporung services.

Witnesses were sworn and testfied. Exhibits were examuned. The Board viewed the
site of the proposal in the company of Judge Harmtson and the parnes. The final brniefs were
filed Apnl 17, 1992. From testimony heard and extubits exarmned, the Shorelines Hearings
Board makes these

FINDINGS OF FACT
1
This matter concerns the subtidal harvesting of geoducks tn Kitsap County.
I
"Geoduck” 1§ descnipuvely defined in the dictionary and that defimucen 15 set forth here

as background:

[Chinook Jargon go-dugk, of Chinookan ongin; akin to Chinook-tgwi-
neck and -tk. something attached to something else]: a very large edible
clam (Panope genergsa) that weighs over five pounds, has siphons which
when fully extended measure several feet in length and cannot be
withdrawn 1nto the shell, and 15 found bumrowing deeply 1 sandy mud
along the Pacific Coast of North Amenca.

Webster's Third New Intemnanonal Dictionary.
m
Because of therr aquatic habitat, the geoducks at 1ssue here are owned by the state. The
legislature has declared geoducks to be "valuable” and directed that the State Department of
Narural Resources (ODNR) shall sell geoducks as a part of state aquatic lands management,
RCW 79.96.080 and chapter 79.90 RCW. Likewase, the State Department of Fishenes
(WDF) 1s directed to preserve and protect the geoduck resource. RCW 75.08.012.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHB NO. 91-51 @)
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v

The commercial value of geoducks was first recognized 1n the 1970s. Although DNR
conducted a sales program at that tume, there was [imited demand. Tius was reflected in the
prnice of five to ten cents per pound to the state.

In the 1980s demand rose significantly as geoduck became sought after for sushi as
well as clam chowder. While harvesting increased dramancally in the 1980s, state supervision
of comphance lagged behind. A monopoly condition arose whereby one Bnian Hodgson
owned both the geoduck leases.from DNR and the freezing plants which processed the
geoducks for sale, largely mn Califorma. The lack of enforcement, combined with Hodgsor's
dishonesty, resulted in widespread poaching. Eventually, in the Jate 1980s, the Hodgson
leases were terminated by DNR and Hodgson was tnied and convicted.

v :

In the 1990s, DNR has implemented, together with WDF, several reform measures
designed to avoid dishonest geoduck harvesung, First, legislation was passed assuning that a
bidder's "responsibility” couid be taken 1nto account, not merely the amount of bid
RCW 79.90.215. Second, DNR has apponted full ime comphance officers and purchased
two comphance boats. A DNR compliance vessel is now on site dunag geoduck harvesting,
Each day's harvest must be weighed by the DNR compliance officers who also mark the
positon of the harvesting to assure 1t remains 1 the leased area. The DNR compliance boat 13
also 1 radio contact with the WDF patrol vessel which 1s available to assist. These
improvements in compliance supervision are funded from geoduck lease revenue. Revenue to

the state 1s now approximately two dollars per pound, up from the five to ten cents per pound

of the 1970s.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHB NO, 91-51 3
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VI
There are some 6 mullion pounds of genduck 1n Puget Sound. At the present ume,
the majority of this population 1s not commercially feasible to harvest. This 1s due 1o factors
such as beds that are at too great a depth, beds in the vicimity of sewer outfalis or other

pollution nisks and other factors. The WDF esumate 15 that approximately 150 muilion

- pounds, or 25%, of all geoducks in Puget Sound, represent the commercially viable or

* "fishable™ stock.

VI
In 1985, the DNR and WDF wrote a "Management Plan and Environmental Impact
Statement” for the Puget Scund geoduck fishery. Inat there 15 a comrmiment to a "sustained
yield” harvest. This means that only a given poundage of geoduck will be harvested each
year, state-wide, so that that poundage can be taken every year indefimtely. Birth
("recruntment"} and growth will annually replace the amounts harvested to sustan the yield.
VHI
The annual maximum poundage that will produce a sustained yield 1s called the
"maximum sustained yield." The maximum sustained vield (MSY) of geoduck throughout
Puget Sound 15 2%. This means 2% of the fishable stock of 150 mullion pounds, or 3 million
pounds per year. As more 15 known abour the geoduck fishery, the MSY may be adjusted by
WDF, subject always to WDF's responsibility to protect the geoduck resource.
. IX
Since 1988, geoduck leases have been sold by DNR in Thurston and Prerce Counties.

Settlement 1n a case related to this one has made leasing possible in Jefferson County.

Toandos Pemnsula Associanon v, Jefferson Copnty and DNR, SHB No. 91-45 (1992).

FINAL FINDINGS OF FACT.
CONCLUSIONS OF LAW & ORD
SHB NO. 91-51 ' (4)
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X
Kitsap County has approximately 40% of the fishable stock of Puget Sound geoducks.
This 18 the largest share of any county.
XI
On February 19, 1991, DNR, as Jead agency, 1ssued a "Determunation of Significance”
under the State Environmental Policy Act, chapter 43.21C RCW. In domng so 1t adopted the
1985 Management Plan and EIS together with a 1987 study of geoducks by WDF (Goodwin
and Pease) and a 1989 study by the U.S, Army Corps of Engineers and U.S. Department of
the Intenior (Goodwin and Pease), as uts environmental documents,
Xa
On the same date, February, 19, 1991, DNR applied to Kitsap County for a shorelme
substantial development permixt to harvest geoducks county-wide. The applicanon contained
maps and legal descriptions showing the sequence and location of five phases of proposed
harvesting.
XTI
On March 15, 1992, Kitsap County wrote to DNR requesting more site specafic
wnformation.  The request cited Section 2.4 of the Geoduck Management Plan adopted by DNR
and WDFE. That section provided for resurveying the geoduck beds prior to harvest, in part, to
identify unpredicted harvest impacts, (P. 104).
X1V
By return letter of Apnl 25, 1991, DNR rephed to Kitsap County as follows:

The Environmental Impact Statement section of the Puget Sound
Commercial Geoduck Management Plan and Environmental Impact
Statement (EIS) states that geoduck beds allocated for harvest have been
surveyed by the Department of Fishenies, and that before harvest, the

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHB NO, 91-51 {3)
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geoduck beds will be resurveyed fo better evaluate the geoduck
populaton and 1ts suitabithty for harvest.

In this statement, the EIS recognizes that in the dynamic aquatic
environment, condittons may change which would warrant specific
changes necessary to protect the geoduck resource, associated habiiat,
and human heaith as determined by the Departments of Health,
Fishenes, and Natural Resources. A premature resurvey of geoduck
beds will not provide useful pre-harvest resource, habitat, and human
health informaton for managment of the resource. Also, a premature
resurvey of geoduck beds will not provide addiional information
pertnent to the review of the Substantial Development Permit.
Resurveying the geoduck beds at this ume would not meet the needs of
the fishery, the Shoreline Master Program, nor the intent of State
Environmental Policy Act.

XV
Both DNR and Kitsap County conducted public heanings on the proposal. These were
well attended. There was substantial concern and opposition by the public attending the
meetngs. Concerns included overharvesung of geoducks or poaching as i the past, lack of
compliance surpervision, concern over effects on fish or crab, sedimentauon, noise and the
hours of operation.
XVI
On July 25, 1991, Kusap County derued DNR's application for a shoreline permut.
XVII
The DNR proposal consists of harvestng geoducks at Jeast 600 feet from shore
{measured from mean mgh water line) or waterward of the -18 foot depth contour (measured
at mean low low water) whichever 1s farther seaward. The harvesting will extend no further
seaward than -70 feet at any ude. The harvesung will be done by divers operatng from a boat
{average 30' length). Once on site, the boat's engines are turned off. Smailer pumnps and

compressors continue to operaie however. These feed oxygen through a hose o each diver

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHB NO. 91-51 (6)
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and also feed water through a hydraulic line to the hand held nozzle used by the diver. To
harvest a geoduck the diver uses the hand held nozzle to emulsify the area around the substrate
and pulls out the geoduck. The process leaves a hole an average of three inches degp. These
begin to back fill by natural water movement, and disappear after two to seven months.
XV

The environmental effects of the proposal may be summanzed under the headings:
1) geoduck conservatuon, 2} marine impacts, and 3) upland impacts. We consider these ntow,
in tum.

XiX

Geoduck Conservation. Conservation of the geoduck depends upon adherence to the
maximmum sustamned yield (MSY). As we have found (Finding of Fact VIII, above) MSY
today 15 2% statewide, meanng harvest of 3 miilion pounds per year statewide.’ This does
not, however, mean that every fishable bed will be harvested 2% 1n every year. To the
contrary, some beds will be 1ntensively harvested each year while others go unharvested.
According to the Geoduck Management Plan, on average, 75 % of the geoduck population 18
removed from a given bed. Because of the slow rate of natural recruitment (replacement of
the resource by birth) a seed stock should be left on each bed harvested. A harvest of 80%, at
maximum, leaving 20% of the population as seed stock would be both reasonable and
appropriate, on each geoduck bed.

As emphasized by the expenence of the past, there can be no more important

conservation measure than adequate comphance supervision and enforcement of the

1 Despite the poaching of the past, WDF esumates that the average harvest of geoduck smce the fishery began 1s
3 6 mullion pounds, a figure farly close w today's MSY.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHB NO. 91-51 %)
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conservanon rules. As we have found, a DNR comphance boat would be on site whenever
harvesting occurs to provide this superviston.
XX
Manne Impacts. The chief manne impacts concern: 1) affect of the geoduck harvest
on other species, 2) sedimentation, and 3) affects of pollution upon the edibility of geoducks.
es. Public opposttion has centered

around the perception that geoduck harvesting will be harmful to fish and crab
populations. The evidence before us 1s to the contrary. Ordinary fin fish cannot be
expected to suffer harm from the harvesting due to their mobihity. Indeed, the harvest
of geoducks may result 1n a short term 1ncrease 1 fish food as infauna are released by
digging 1n the sea bed. More stationary spectes such as flounders or other "flat fish”
would have only 1/10 of one percent of habitat affected by geoduck harvesting, Fish
spawning generally occurs in shallower waters than commercial geoduck beds. The
effect of geoduck harvestng upon fish 1s not sigmficant.

Crab habitat extends from shallow water to 300 feet of depth. Within thus, the
"narsery” habitat 1s from -1 to -10 feet at 0 bde, The foraging habitat compnses the
balance. Geoduck harvesung will not impact the crab nursery habitat, It is the
nursery, not foraging, habitat which 18 the limiting factor of crab population. Data
collected by WDF from 1970-91 divided crab habitat between geoduck harvest areas
and other areas. There was a shight mncrease in crab abundance :n the the geoduck
harvest area relabve to the other areas. Commercial geoduck beds m Kitsap County
are coextensive with only 6.8% of all crab habitat in Kitsap County. The effect of

geoduck harvesting upon crab 1s not sigmificant. A basehine crab study s currently

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHB NO. 91-31 {8)
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bewng conducted by WDF 1 Jefferson County geoduck harvesting areas in respornse to
citizen concerns 1n Kisap County

Sport catch stanstics of interndal clams and oysters bear out the Jack of any
significant environmental effect from geoduck harvesting on those species.

2) Sedimentation. A sediment model pertinent te the proposal establishes
several attributes of the sediment hikley to result from geoduck harvesnng. First, any
sediment moving from the site would be borne by current along shore and not on shore.
Second, the vast majority of sediment would settle in a matter of minutes. Thirdly,
assumung an unlikely worst case scenario with current runming directly on shore from
the harvest site, the deposiuon of sedmient would be of a thickness ranging from
00003 to 002 cenumeter. The impact of sediment desposuon on a beach from
geoduck harvesting would be neghgible.

3) Effects of pollution upon the edibility of geoducks, Geoducks may not be
harvested within a half-mile radius of sewer outfalls. Polluted sediments would
likew1se prevent the harvest of geoducks, Ninety days, or less, before harvest the State
Department of Health must cerufy the geoduck bed as acceptable for harvest. The
sewer outfalls and polluted sediments, including the Superfund sites at Eagle Harbor
and Keyport Naval Staton, are known both to the local health distnict and the State
Department of Health. Harvest will not be permitied in areas where pollution of the
waters or sediments render the beds unfit for certification by the Department of Heaith,

XXI
Upland Impagts. The upland impacts may be summarized as involving:

1) nowse, 2) hours of operation. 3) duration of the operations and interval between harvests.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHB NO. 91-51 )
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1} Noise. The hmutanon on noise m the residential seting under Kitsap County
ordmance 15 55 dbh. The noise from the harvestng as proposed would not exceed
50 dbh. This would consatute a level consistent with the residentral setting on uplands.

2) Hours of operation. The request of Kitsap County on this pomnt was that
operations be lumted to 8.00 a.m. to 5:00 p.m., Monday through Friday, only
excluding holidays, 1n respect of the residental seting on nearby uplands. As noted
below, the duration of opersticns may be from one to two years n the same general
area near a residential community. We find the County's request to be both reasonable
and appropnate. It has not been shown that thus balance unduly restncts esther upland
OF Marnne uses.

3D

a geoduck bed may take from one to two years to complete. The hme necessary for the

251s. The harvesang of

bed to regenerate would then determine the next harvest. This time s esumated at 30
to 60 years 1n the Geoduck Management Plan. Market and enforcement consideratons
may prompt DNR to cease harvesung a bed before harvest 1s complete. In that event,
both the ;lurannn of operations and the interval until harvesting is resumed would be
less than in the case of 2 complete harvest.

XX
The revenue from geoduck harvesting 15 $2 million per year to the state. Thisisa

major revenue source from DNR manne lands. The revenue is distributed as follows:
. 31 milon; Aquanc Lands Enhancement Account (ALEA).
$400,000: DNR expenses 1including complance supervision and leasing

. $100,000: WDF Fishenes Patrol
. $250,000: Hatchery or laboratory research

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHB NO. §1-51 (10)
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. $250,000: Non-geoduck, non-income producing aquatic Jands.
Of all ALEA funds, geoduck harvesting 15 the largest source, The ALEA funds are distnbuted
through grant allocation to local governments for marine public access and recreation.

XX
Any Conclusion of Law deemed to be a Finding of Fact 15 hereby adopted as such.
From these Findings of Fact, the Board 1ssues these:
CONCLUSIONS OF LAW
1

We review the proposed geoduck harvesting at 1ssue for compliance with the apphcable
shoreline master program and the Shoreline Management Act, chapter 90.58 RCW.
RCW 90.58.140(2)(b). The state (DNR and WDF) first urge that the Kitsap County Shoreline
Master Program (KCSMP) adopted 1n 1977 and now 1n effect 1s not "applicable” as that term
15 used in RCW 90.58.140¢2)(b). The statg po:nts out that the State Department of Ecology
has amended 1ts gudelines, chapier 173-16 WAC since Kitsap County's adoption of its
KCSMP 1n 1977, Whle the guidelines were amended, the KCSMP was not. There are
various reasons, powmted out by all parties, as to why the KCSMP remains as 1t does.
Notwithstanding these, the KCSMP 15 the “applicable” master program 1n 1ts 1977 form now
in effect. After adoption as an applicable master program and its approval by Ecology, we do
not review proposed development with the Ecology guidelines, chapter 173-16 WAC,
Ecology v. Pierce County and Martel, SHB No. 84-26 (1984), Ecology v, Pierce County,

Murphy and Nelson, SHB No. 84-28 (1984), and Ecology v, Pigrce County and Wilsog,
SHB No. 84-54 (1985). The state seeks to distingmish the gmdelines adopted after the master

program 1n this case from the usual case where guidelines precede the master program. This 1s

a disuncton without a difference. First, the Shorelne Management Act confers pnmary

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHB NO. 91-51 (11}



Lo~ ¢« L - D~ T TR - S - B

o S = I (= I o S o~ DR U S - B o N o ol e o L S o S L o I S = )
s T =+ S L S - T T <o T = T v + N o B - - T4 O . I - )

responsibihity upon the local government for admimstening the regulatory program of the Act.
Ecology acts mn primanly a supporuve capacity. RCW 90.58.050. In the area of variances
where Ecology's capacity under the Act 1s grealest, we have held that even there, the master
program shall have independent apphicatton until amended to conform to Ecology standards.
Green vy, City of Bremerton and Ecology, SHB No. 81-37 (1982). We cannot see why it
should be otherwise for substantial development permuts, as here, not involving vaniance, QOur
review 1s for consistency of the proposed development with the KCSMP as presently exising
and the Shorehne Management Act (SMA).
I
Kitsap County cites as the pnncipal reason for its densal of the proposal that it lacked
sufficient information to apply the KCSMP and SMA. Both a county, when considenng a
shoreline proposal, and this Board. on review, must know what 18 being proposed. There must
be enough information to determine the impacts so as to determme ¢onsistency with the
applicable master program and the SMA. Hayes v, Yount, 87 Wn.2d 280, 552 P.2d 1038
(1976).
184
In Hayes the only description of the proposal was "marme industnial area”, a
description found inadequate to convey the information needed for applying the master
program and SMA. Here, by contrast, there 15 substanual informanon concermung the proposal
including the method for geoduck harvesting and its related impacts as well as phases and
locations of the proposed harvesting.
v
It 1s also true, however, that the permit sought 1s for county wide operations, Thus,

there would be but one permut as opposed to several or many 1ssued 1n respect of particular

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHB NO. 91-51 (12)
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sites.  We have considered this point at length agamnst the background that shoreline permits
generally are issued for development at specific sites.  Yet there ts hitle about the proposal or
its wmpacts, 1f properly linuted, that would vary from site to site.
\%
We conclude that Kitsap County had sufficient information before 1t to deterrmne
comphance of the proposed harvesting with the KCSMP and the SMA as set forth in
Hayes, supra.
VI
Respondents challenge the adequacy of the 1985 environmentat impact statement (EIS)
as supplemented and adopted by DNR :n 1991. The adequacy of an EIS is a question of law.
Barne v, Kitsap County, 93 Wn.2d 843, 613 P.2d 1148 (1980). The review 1s to determine
whether the environmental effects and reasonable alternattves are sufficently disclosed,
discussed and substantated. Adequacy 15 judged by the rule of reason. Barpe, supm. The
EIS in question does consider the environmental effects and reasonable alternatves
sufficiently. More recent evidence presented on this record confirmed the vahdity and
currency of the EIS. We conclude that the EIS 1s adequate.
VII
Respondents also allege that the state ought to have prepared site specific EIS's. We
disagree.
vin
First, the permut system of the Shoreline Management Act (SMA) 1s tnexinicably
interrelated with and supplemented by the requirements of SEPA, chapter 43.21C RCW.,

Sisley v, San Juan County, 89 Wn.2d 78, 569 P.2d 712 (1977). We have previously found
that the information before the county was sufficient under the SMA without site specific

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHB NO. 91-51 (13)
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surveys, It follows that the related EIS 15 adequate under SEPA without additional site specific
EIS’s.
X
Secondly, the respondents correctly pomnt out that the state's Geoduck Management
Plan 15 2 "non-project” proposal under SEPA rules, WAC 197-11-774. The harvesting
proposed 1n Kitsap County 1s then a "project” proposal. WAC 197-11-704(2}a). In moving
from a non-project to a project proposal, WAC 197-11-443(2) provides:

A nonproject proposai may be approved based on an EIS assessing 1ts
broad impacts. When a project proposal 15 then proposed that 15
consistent with the approved nonproject action, the EIS on such a project
shall focus on the impacts and alternatives including mingation measures

specific to the subsequent project and not analyzed in the nonproject
EIS. The scope shall be himited accordingly. Procedures for use of

existng documents shall be used as appropriate, see Part Six. (Emphasis
added.)

In this case, the subsequent project, harvesung geoducks in Kitsap County, did not involve
impacts, aiternatives, or rutgaton rot anzlyzed 1n the nonproject EIS for the Geoduck
Management Plan. The DNR correctly adopied the Plan EIS, with supplements, under Part
Six of SEPA rules allowing the use of exising documents.
X
The state was not required to conduct site specific environmental review or prepare site
specific EIS's before seeking a shoreline permt for the proposed harvesting.
X1
The harvesting 1n question 1s subtidal and therefore lies within a "shoreline of state-
wide significance” as that term 1s used i1 the SMA, RCW 90.58.030(2)(e)(1n). The policies

FINAL FINDINGS OF FACT.
CONCLUSIONS OF LAW & ORDER
SHB NO. 91-51 (14)
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applicable to such shorelines are set forth at RCW 90.58,020 and within the KCSMP at Part
Six. We review these now, 1n um.
X1
Recopmze and protect siate-wide mnterest over local interest. The food production and

revenue raising aspects of geoduck harvesung render it an activity of state wide mnterest. With
proper imitations it can be conducted so as both to conserve the geoduck resource and result
mn miumal impact upon both the marine and upland environment. The legitmate 1nterest of
quiet enjoyment of upland property is not 1n confhict with the harvesting of this resource. The

harvest would promote the state-wide imterest.

e. Geoduck harvesting 1s unhikely to result

in any sigmficant change to the natural character of the shoreline.

X1V
Result 1 long term over short term beneflf. Geoduck harvesnng conducted as

proposed, 1s Likely to produce a long term sustained yield of a valuable food item. It has the
poiennal to create both private and pubhc sector jobs, as well. It 1s in the long term, rather

than short term interest.
XV

Protect the resources and ¢cology of the shoreline. The harvestng as proposed, if

properly limited, would not cause material harm io the resources and ecology of the shoreline.

Increase public acge icly owned areas of the shorelines and incres

recreaponal opportunities for the public  As the largest funding source for the ALEA local

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHE NQ. 91-51 (1%
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public access account, geoduck harvesting sigriuficantly contributes to public access and
recreation on public shorelines.
XVII

The KCSMP defines "aquaculture” as the culture or farmung of food fish, shellfish, or
other aguatic plants or amimals. Pant 2, p. 2-1. The proposed geoduck harvesting 1s
aguacuiture under the KCSMP.

XVil

Aquaculture 15 a permurted use under the urban, semu-rural, rurat and conservancy
environments. KCSMP Use Acuvines, p. 7-3. We have carefully considered the respondents’
contentions that this aguaculture proposal would violate the policies associated with those
environments, We find these contentions to be without ment.

XIX

The proposed geoduck harvesung 1s alleged to be inconsistent with cenain "natural
systems” cited by respondents at KCSMP Part 5. These mclude smelt spawning beds, long
shore dnft zones and eel grass beds. We have found that fish spawmng occurs in shatlower
waters than the geoduck beds at 1ssue (Finding of Fact XX, above). Moreover, harvesting can
and should be kept out of eclgrass beds by permit conditton. Lastly, there has been nothing to
suggest that the proposal has the potennal to signtficantly affect long shore dnuft. We conclude
that the proposal is consistent with the cited provisions of KCSMP Part 5 relating 1o natural
systems.

XX

The general regulations of the KCSMP relating to aquacultyre are at Part 7, p. 7-5 to

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHB NO. %1-31 (16)
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7-6. These include No. 3 which provides:

Aguaculiure development shall be designed and constructed to
harmonze wnsofar as possible with the local environment, and shall be
maintamed 1n a neat and crderly manner

To harmonize with the local environment, the propesal should be limited to the hours and days
set forth at Finding of Fact XXI, above. This 15 8:00 a.m. to 5:00 p.m., Monday, through
Friday, only, excluding holidays.
Xx1
Regulation No. 4, for aguaculture provides (KCSMP, p. 7-5):

Aguaculture development shall make reasonable provisions to control
nmsance factors such as noise or odor.

The proposal should be limited to 1ts asserted maximum noise level of 50 dbh.

This 15 a level consistent with upland residential commumities.
XX
Regulanon No. 10 for aguaculture provides (KCSMP, p. 7-6):

Mechanical and/or hydraubc clam harvesung operations, which use a
hydraulic harvester or simlar floating equipment, shall be requured to
obtain a Substantial Development Permat. Such a permat shall only be
1ssued 1f the applicant can show that the proposed operation will not
harm fish or shellfish resources, other than those betng harvested; wali
not lead to turbxdity of sitration of surrounding property; will be
conducted so as to immediately fill back any trenches 1t digs up to a
depth not to excead three inches; and noise of the proposed operathion
does not unduly distarb the residents of nearby areas.

The applicant has made each of the showings required by this regulation excepung the one
relatng to back filling trenches. which does not apply. "Trench” is defined by the dictionary
as a "a long narrow cut 1n the ground.” Webster's Third New Internattonal Iictionary.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
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Geoduck harvesting results in a small hole, not a trench. Even at that, the average depth of
the geoduck hole 15 but three inches at the outset and refills readily.
X3am
The proposed geoduck harvesung, if conditioned as follows, 15 consistent with the State
Environmental Policy Act, the Shoreline Management Act and the KCSMP:
1. HARVEST WITHIN MAXTMUM SUSTAINED YIELD.
a. DNR and WDF shall make conunuing information and research regarding
maximum sustained yield (MSY) of geoduck available to Kitsap County when such
informanon 15 generated and published.
b. The maximum sustaned yield rate for statewide management of geoduck clams 1s
an average of 2% of fishable geoduck stocks per year. WDF 1s invesngating the
regeneratton rate of geoduck beds and may produce data that changes the statewide
MSY, either on a statewide rate, or with rates applicable to biological regions of the
state, If WDF determines a different MSY rate on a statewide basis, then future DNR
geoduck sales on a statewide basis shall not exceed the changed statewide MSY. If
WDF determunes MSY for different biological regions, then further DNR geoduck
sales on a regional basis shall not exceed the appropriate regional MSY.
c. When calculating whether geoduck sales meet erther a state MSY or an MSY for a
biological region, the past four years of geoduck sales shall be averaged. Thus, a
particular year could exceed MSY, so long as geoduck sales for the past four years
averaged do not exceed MSY.

2. MAXIMUM HARVEST FROM EACH BED. No more than 8% of the
geoduck population shall be harvested from each bed.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
SHB NO. 91-51 (18)
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3. CONTRACT COMPLIANCE BY DNR. DNR shall maintan 1ts current

dailly momtoring of geoduck harvesting to enforce terms of its contract with harvesters,
to enforce the nner boundary of harvest areas ( -18 feet below Q water, mummum 600
feet from shore), and to enforce the noise controi requirement of its contract. DNR
shail not reduce its contract comphiance program 1n Kitsap County except after
consultation and agreement with Kutsap County.

4. PHONE CONTACT. DNR shall mamtain & cellular phone on 1ts contract
compliance vessel and publicize appropnate phone numbers to allow shoreline residents
to contact DNR. and its compliance vessel, and the Washmgton Department of Fisheries
Patrol.

5. LOG COMPLAINTS AND COMPLIANCE. DNR shall keep a log of ail

complaints and comphiance activity regarding harvest activities in Kitsap County.

6. EELGRASS. DNR shall not sell harvest rights to take geoduck clams from
any land that the Department of Fisheries (WDF) has identified as eelgrass bed.

7. HERRING SPAWNING. DNR shall not allow geoduck harvesting to occur
during hernng spawnng season 1n an area identfied as a hernng spawning ground in
WAC 220-110-260, or if idennfied as a hernng spawning ground by WDF,

8. STATE DEPARTMENT OF HEALTH. No harvesting shall occur in any
area not duly certified by the State Department of Health.

9. NOISE CONTROL. DNR shall include contract requirements that geoduck
harvesting vessels not exceed 50 dBA measured 600 feet from the vessel.

10. TIME OF HARVEST, Harvest shall not exceed eight working hours per
day, and those exght hours per day will be between 8 a.m. and 5 p.m. In addition,
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harvest will occur between a half hour before sunset and a half hour after sunrise. No
harvesung will be allowed on Saturdays or Sundays or State holidays.
11. STUDY QF CRAB., WDF shall finush its current study to compare the
Dungeness Crab and red rock crab on 2 harvested geoduck bed to the crab on an
unharvested geoduck bed, and to mvestigate the effects of geoduck harvesting on these
crab. It1s anticipated that this study will be completed between two and three years
after the harvest of the studied bed. The data shall be made available to Kitsap County
and for public inspecnon. The finished report of the investigation shall be transmutted
to Kitsap County.
12. EXPIRATION. The shorelne substantial development permut shall expire
five years from 1ssuance. A new permut shall be requuired for continued geoduck
harvesting.
The above conditions are each necessary to achieve consistency of the proposal with the
statutes and applicable master program; excepting, however, that the crab study 1n condition
11 1s not needed as a bas:s for the instans decision, but 13 only intended for possible future use.
See Kitsap County v, State, 107 Wn.2d 801, 733 P.2d 526 (1987). We have chosen by
condition no. 1 to leave the responsibility for determimng maximum sustained yield with
WDF. Nothing 1n the Shoreline Management Act suggests that this authority, relating to a
statewide fishery, and traditionaily lodged 1n the state, should be transferred to the several
counties. Also, because of the recurnng nature of geoduck harvesting, this permut shouid
exprre five years from issuance. Thus condition allows review of the program at that time.
Seg WAC 173-14-060.

Finally, we recommend that consideration be given by DNR to reimbursement of the

unusual costs incurred by the county 1n connection with geoduck permtung and harvesting.
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23
26
27

XXIV
Any Finding of Fact deemed to be a Conclusion of Law 1s hereby adopted as such.

From the foregoing, the Board 1ssues this;
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ORDER
The denal by Kitsap County of the State Department of Natural Resources apphication

for a shoreline substantal development permut is reversed and remanded for 1ssuance with the

condions set forth at Conclusions of Law XXIII, above.
DONE at Lacey, WA, thus 7 o day of Qe , 1992,
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